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States are traditionally seen as the makers of customary international law. In fact, their centrality in
custom formation is overstated. States are not central to custom formation because their practice and
opinio juris is not used properly in identifying customary rules. Therefore, customary rules as identified
are likely to differ from those that have formed, which reduces the role of States as their makers. Custom
1dentification is typically carried out by judges sitting on international courts and tribunals. Empirical
research shows that judges use little evidence of State practice and opinio juris, they use only evidence
readily available to them, work under the constraints of deliberation processes, and likely choose
identification methods with limited legitimacy capital. As a result, judges identify customary rules that do
not necessarily reflect the customary rules that States have made. Identification practices affect the
formation of customary rules because of the feedback between identification and formation. Rules must be
clear and publicly available to set standards of conduct within a given community. Once customary rules
have been identified, they set standards of conduct which States must either heed or challenge. Different
from the traditional narrative of custom, it is States that conform their conduct to the rules improperly
identified by international courts and tribunals, and not international courts and tribunals that conform
the rules they identify to the practice and opinio juris of States.
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